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Roll calll Who'’s here
today?



Wage and Hour Violations in
both the Domestic and
Residential Care [ndustries

 Misclassification

- Long Hours, 24 Hour Shifts
 Overtime violations

o Sleep deductions

- Flat Rate

- Lack of Any or Accurate Record
Keeping

- No paycheck stubs



DOMESTIC
10]34,4

FACILITY

FLSA

Wage Order 15 + Labor Code §1450 et seq
(personal attendants)

Wage Order 5 - Public Housekeeping
Industry

Provides greater coverage at times +
“Hours Worked” incorporated into WO 5






Threshold Question:
Who is the employer?
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A worker is presumed to be an employee unless the
employer can prove otherwise.

THE ABC TEST

The Hiring Entity must prove all of the following in
order to classify a worker as independent contractor:

A: Worker 1s free from control/direction of
hiring entity in connection with performance of
work; and

B: Worker performs work that is outside the
hiring company’s usual course of business; and

C: Worker 1s customarily engaged in an
independently established trade, occupation, or
business of the same nature as work performed
for hiring company.
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Agencies are Employers unless they
prove they are referral agencies.. ..

An agency will not be considered the employer if the agency acts as a referral agency
within the meaning of Civil Code §1812.5095, et seq. and complies with specific
requirements under the code.

Those requirements include, among other things:

a signed agency contract with the worker;

the worker having the right to accept or reject work offered by the agency and to
renegotiate the amount paid for services;

the agency does not direct, control, or supervise the caregiver;

the agency cannot terminate the caregiver-consumer relationship;

and the agency discloses to the consumer — orally and in writing — that it is not the
employer of the worker referred.
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Who hired the worker?

Who set or negotiated the pay rate?

Who set the worker’s schedule?

Who set the policies and procedures in the company?
Who supervises or monitors the worker’s performance?
Who can discipline or fire the worker?

What is the role of this person in the company?






Who are
Domestic
Workers?







History of Exclusion: Domestic Work

0 1938 US Congress enacted the
Fair Labor Standards Act which
granted minimum wage and
overtime protections to workers.
Two key groups of workers were
excluded: farmworkers and
domestic workers.

0 Rooted in legacy of slavery
Domestic workers have been
advocating to be written back into
the fold of labor laws and to
defend the value and dignity of
their work.



Changes to the Law

1976 Household Occupations Wage Order: workers that clean homes and care
for property are granted overtime and meal and rest breaks, but the workers
that primarily care for people (children, seniors & people with disabilities) are
left out. The reason the state gives is that people doing caregiving work do it
only for “supplemental income” or as “a source of rewarding activity,” like a
hobby.

2013 & 2016: Passage of the Domestic Worker Bill of Rights
Jan. 2015 Paid Sick Leave

Jan. 2016 Home Care Services Consumer Protection Act & the Creation of the
Home Care Services Bureau within






Domestic Worker Profile

A Q&Y. ~F Aarmectie warlere are wamen and
1 86% of domestic workers are women and
=770 ana T atie v £t A1 W L2V £V DY < D%
77% are Latinx, African American, Asian

wage in 2018

Waheed, Saba, Michele Wong et. al. “PROFILE OF DOMESTIC WORKERS
IN CALIFORNIA”

*National Domestic Workers Alliance et al., Home Truths: Domestic
Workers in California 6 (2013)
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1. Personal Attendants
2. Companions
4. Live-in Personal Attendants

5. Live-in Non-Personal Attendants

5. Casual Babysitters




Personal Attendant - VO 15,
82(J); Lab. Code 81451(d)

> Py any third. party employer recognized. in. the healta
care imdustry to worlk i 8. private household, AIND

> Spends a significant amount of tume Supervising,
feeding, or dressing a child, seniors or people with
cisabilifies

> Significant amount of tme means 80% or more on
supervising, feeding or dressing



Personal Attendant — Dufi

Caregiving Duties (Supervise, Non-Caregiving Duties (Other
Feed, Dress) Work)

Feeding client Housecleaning
Bathing client Cooking
Toileting Laundry
Transferring Making beds

Direct Supervision of client Other duties related to maintain
(monitoring clients, help with household (e.g. gardening, pet
activities of daily living care)

Time Spent: 80% or more of total Time Spent: 20% or less of total
worktime in workweek work time in workweek

Employee works 40 hours in week Employees works 40 hours in a

and spend 32 hours or more on week and spends more than 8

caregiving tasks = Employee is hours on non-caregiving duties =

personal attendant. Employees is NOT a personal
attendant.




Employee Name:

SAMPLE - CAREGIVER TIMESHEET
Should fill out weekly with exact hours

Week of

Time In

Time Out Meal Period
Time out

Meal Period
Time In

Total Daily
Hours

Sunday

Monday

Tuesday

Wednesday

Thursday

Friday

Saturday

Total Hours

Housekeeping Task

Weekly Total Amount of Time

Laundry

Cooking

Cleaning

Gardening

Other Housekeeping tasks

I certify that the above record is true and correct.

Date Employee Signature
***To Be Completed By the Employer***
Rate: $ Total Hours Worked Pay Owed
Regular
Overtime (1.5x)

Double Time (2x) (depends on applicable law)

TOTAL PAY

Accrued this week

Used this week

Paid Time Off (vacation, holidays)

Paid Sick Time

Balance

Personal
Attendant —



Personal Attendant OT - DWBR
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Personal Attendant OT Exemptions
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Personal Attendant General OT Rules



https://www.cadomesticworkers.org/know-your-rights/whats-my-overtime/

Personal Attendant Coverage - WO 15



Companion OT Rules
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FLSA Exemptions - Direct Hires
Only

Companions: Exempt from federal Live-In Employees: Exempt from

federal OT

OT and MW

Providee fallawehin and nratectian |
Provides fellowship and protection to
1der adiilte neanle with dieahilit
older aqults, people with disabilities
2ol mea vl Aavries 2 S e A e fer
such as playing games, conversation,

accompanying on walks, errands

Such as CI’:SSIIT,E/ grooming, light



Federal &

Casual Babysitters
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Hypo 1
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https://www.cadomesticworkers.org/know-your-rights/whats-my-overtime/

Answer to Hypo 1

o
il

er 9 hours in a day or over 45 hours in a week.
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https://www.cadomesticworkers.org/know-your-rights/whats-my-overtime/

Answer to Hypo 2

The Waorker is entifled to overtime 2fter 9 hours in a day and after 40 hours in a week.

o - e & srArlEer e mAt o Tswentn AAmaeetia suAarleer Fhew aee nA Tanaer awelttded Brama dhe o
because the worker 1s nof & live-1m domestic worker, they are no longer excluadea. irom {he 1ea
overtinie profection ana the employer must comply with bofla dailly overtime under the D'W 5
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https://www.cadomesticworkers.org/know-your-rights/whats-my-overtime/

Answer to Hypo 3

a2 worl weelk.
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Hours Worked - Sleep




Meal and Rest Breaks

All domestic workers except for personal attendants have the right to:

A 30 minute unpaid meal break for work periods more than 5 hours; a
second meal period of 30 minutes for shifts more than 10 hours in a
day. You can give up your 1st meal period if you work a total of 6
hours per day or less.

10 minute paid rest breaks: you should receive 10 minute rest periods
for shifts from 3.5 to 6 hours, 20 minute total rest periods for shifts of 6
to 10 hours, and 30 minute total rest periods for shifts of 10 to 14
hours.

Employers must pay 1 additional hour of pay at the employee’s
‘regular rate of pay’ for each work day that there is a rest or meal break
violation.



Record-Keeping
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Domest1c Workers — Cheat Sheet

e 1450 e

1. Personal Attendants No more that 20% spent on non-caregiving activities
O/T after 9 hrs/day (state) and 40 hrs/week (fed)

2. Companions * No more than 20% on care activities
* Not covered under FLSA
« OfT after 9 hrs/day and 45 hrs/week (state) if
personal attendants

4. Live-in Personal Attendants  Direct hires not covered under FLSA
« O/T after 9 hrs/day and 45 hrs/week (state)

5. Live-in Non-Personal » Direct hires not covered under FLSA
Attendants « O/T after 9 hrs/day and first 9 hrs on 6t or 7th
consecutive day

5. Casual Babysitters « Personal Attendant - no O/T, gets minimum wage
* Non-Personal Attendant — O/T after 8 hrs/day and 40
hrs/week










RCFE WORKER
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Wage Order 5 — “Public Housekeeping”

i) A mmt ] o Dl e 42 iP) <A aemnte T D ey [ L
n  Residenfial Care Facilifies -~ Residential Care Facilities f
the Elderly, Adult Residential Care Faciities
= JHlousecleaners employed by cleaning agencies



Hours Worked
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Requirements to Determine Hours Worked
for Live-In Workers
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Sleep Time Deduction for Live-In Emp.
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Other Deductions for Live In Employee
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Requirements to Determine Hours Worked

-

for 24 Hour Shift Workers

29 C.ER. §785.22
1. Works at least 24-hour shiffs

<. Adequate sleeping facilities are provided (does not
need to be a private room).

Then, does not have fo be considered worlking all of
the time on the premises and can deduct up o & hours
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What are the hours worked:

Hypo 4
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Analysis of Hypo 4
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Hours Worked

Hypo 5




Analysis of Hypo 5



Regular overtime rules applies except:

—




Meal and Rest Breaks
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WO15 v. WOS for Caregivers

At a Glance

P % S nlkar O ThAattra 199 » Aosr

0 Overtime after 9 hours in 3 aay
and 40 hours in a week

D /:J’__,,\ e 291 S r_,.,,,,r\/_ ",‘_ (_\/(\J__ ’_/: c
) VJJJ LNC CalllllOt DC CLUCGOCA LU
the caregiver must remain on the
job site

0 Personal attendants are not
covered by meal and rest break

Regular overtime rules, with some
exceptions

24 hour chift /live-in carecivere can
Z4 hour shift/live-1n caregivers can
IoAdvw At 1908 ¢ Q 1 AT1ma £ 1 o
deduct up to ¢ hours of sleep



Closing

MCLE Evaluation
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